Review of 'Bridging the Gap? Opportunities and Constraints of the European Citizens’ Initiative' edited by Maximilian Conrad, Annette Knaut and Katrin Böttger by Organ, J
COMMON MARKET LAW REVIEW
CONTENTS Vol. 53 No. 6 December 2016
Editorial comments: Withdrawing from the “ever closer union”? 1491-1500
Articles
M. Chamon, Institutional balance and Community method in the
implementation of EU legislation following the Lisbon Treaty 1501-1544
D. Thym, The “refugee crisis” as a challenge of legal design and
institutional legitimacy 1545-1574
J. Hojnik, The servitization of industry: EU law implications and
challenges 1575-1624
P. Torremans, Jurisdiction for cross-border intellectual property
infringement cases in Europe 1625-1646
M. Varju and M. Papp, The crisis, national economic particularism
and EU law: What can we learn from the Hungarian case? 1647-1674
Case law
A. Court of Justice
Mutual confidence is not blind trust! Fundamental rights protection
and the execution of the European arrest warrant: Aranyosi
and Ca˘lda˘raru, G. Anagnostaras 1675-1704
Equivalent treatment of Union rights under national procedural law:
Târs
´
ia, K. Sowery 1705-1726
The right to “not prohibitively expensive” judicial proceedings under
the Aarhus Convention and the ECJ as an international
(environmental) law court: Edwards and Pallikaropoulos,
G. De Baere and J. Nowak 1727-1752
B. National courts
Of institutions, democracy, constitutional self-defence and the rule of
law: The judgments of the Polish Constitutional Tribunal in
Cases K 34/15, K 35/15 and beyond, T. Koncewicz 1753-1792
Book reviews 1793-1826
Index III-XX
Aims
The Common Market Law Review is designed to function as a medium for the understanding and
implementation of European Union Law within the Member States and elsewhere, and for the
dissemination of legal thinking on European Union Law matters. It thus aims to meet the needs of
both the academic and the practitioner. For practical reasons, English is used as the language of
communication.
All rights reserved. No part of this publication may be reproduced, stored in a retrieval system, or
transmitted in any form or by any means, electronic, mechanical, photocopying, recording, or
otherwise, without written permission from the publisher.
Permission to use this content must be obtained from the copyright owner. Please apply to:
Permissions Department, Wolters Kluwer Legal & Regulatory U.S., 76 Ninth Avenue, 7th Floor,
NewYork, NY 10011–5201, USA. Website: www.wklawbusiness.com
Common Market Law Review is published bimonthly.
Subscription prices 2017 [Volume 54, 6 issues] including postage and handling:
2017 Print Subscription Price Starting at EUR 834/ USD 1180/ GBP 595.
2017 Online Subscription Price Starting at EUR 788/ USD 1119/ GBP 566.
This journal is also available online. Online and individual subscription prices are available upon
request. Please contact our sales department for further information at +31(0)172 641562 or at
sales@kluwerlaw.com.
Periodicals postage paid at Rahway, N.J. USPS no. 663–170.
U.S. Mailing Agent: Mercury Airfreight International Ltd., 365 Blair Road, Avenel, NJ 07001.
Published by Kluwer Law International B.V., P.O. Box 316, 2400 AH Alphen aan den Rijn,
The Netherlands
Printed on acid-free paper.
COMMON MARKET LAW REVIEW
Subscription information
2017 Online Subscription Price Starting at EUR 788/ USD 1119/ GBP 566.
2017 Print Subscription Price Starting at EUR 834/ USD 1180/ GBP 595.
Personal subscription prices at a substantially reduced rate are available upon request. Please contact
our sales department for further information at +31 172641562 or at lrs-sales@wolterskluwer.com.
 
.
Payments can be made by bank draft, personal cheque, international money order, or UNESCO 
coupons.
Subscription orders should be sent to: All requests for further information
 and specimen copies should be addressed to:
Kluwer Law International Kluwer Law International
c/o Turpin Distribution Services Ltd P.O. Box 316
Stratton Business Park 2400 AH Alphen aan den Rijn
Pegasus Drive The Netherlands
Biggleswade fax: +31 172641515
Bedfordshire SG18 8TQ
United Kingdom
e-mail: lrs-sales@wolterskluwer.com
or to any subscription agent
For Marketing Opportunities please contact lrs-marketing@wolterskluwer.com
Please visit the Common Market Law Review homepage at http://www.kluwerlawonline.com 
for up-to-date information, tables of contents and to view a FREE online sample copy.
Consent to publish in this journal entails the author’s irrevocable and exclusive authorization 
of the publisher to collect any sums or considerations for copying or reproduction payable by 
third parties (as mentioned in Article 17, paragraph 2, of the Dutch Copyright Act of 1912 and 
in the Royal Decree of 20 June 1974 (S.351) pursuant to Article 16b of the Dutch Copyright 
Act of 1912) and/or to act in or out of court in connection herewith.
Microﬁlm and Microﬁche editions of this journal are available from University Microﬁlms 
International, 300 North Zeeb Road, Ann Arbor, MI 48106, USA.
The Common Market Law Review is indexed/abstracted in Current Contents/Social & 
Behavioral Sciences; Current Legal Sociology; Data Juridica; European Access; European 
Legal Journals Index; IBZ-CD-ROM: IBZ-Online; IBZ-lnternational Bibliography of Peri-
odical literature on the Humanities and Social Sciences; Index to Foreign Legal Periodicals; 
International Political Science Abstracts; The ISI Alerting Services; Legal Journals Index; 
RAVE; Social Sciences Citation Index; Social Scisearch.
 
COMMON MARKET LAW REVIEW
 
Editors: Thomas  Ackermann, Loïc Azoulai, Marise Cremona, Michael Dougan, Christophe
  Hillion, Niamh Nic Shuibhne, Wulf-Henning Roth, Ben Smulders, Stefaan Van den Bogaert
Advisory Board:
Ulf Bernitz, Stockholm
Kieran Bradley, Luxembourg
Alan Dashwood, Cambridge
Jacqueline Dutheil de la Rochère, Paris
Claus-Dieter Ehlermann, Brussels
Giorgio Gaja, Florence
Walter van Gerven†, Leuven
Roger Goebel, New York
Daniel Halberstam, Ann Arbor
Gerard Hogan, Dublin
Laurence Idot, Paris
Francis Jacobs, London
Jean-Paul Jacqué, Brussels
Pieter Jan Kuijper, Amsterdam
Ole Lando, Copenhagen
                                          Ulla Neergaard, Copenhagen
Miguel Poiares Maduro, Lisbon
Siofra O’Leary, Strasbourg
Sacha Prechal, Luxembourg
Gil Carlos Rodriguez Iglesias, Madrid
Allan Rosas, Luxembourg
Eleanor Sharpston, Luxembourg
Piet Jan Slot, Amsterdam
Christiaan W.A. Timmermans, Brussels
Ernö Várnáy, Debrecen
Armin von Bogdandy, Heidelberg
Joseph H.H. Weiler, Florence
Jan A. Winter, Bloemendaal
Miroslaw Wyrzykowski, Warsaw
                         
                                  
                 
                         
  
  
                                       
                               
  
                                                
  
 
 
Managing Editor: Alison McDonnell
 Common Market Law Review
 Europa Instituut
 Steenschuur 25
 2311 ES Leiden
 The Netherlands tel.  + 31 71 5277549
 e-mail: a.m.mcdonnell@law.leidenuniv.nl fax: + 31 71 5277600
Establishment and Aims 
 
 
 
 
Editorial policy 
 
Submission of manuscripts 
Manuscripts should be submitted together with a covering letter to the Managing Editor. They 
must be accompanied by written assurance that the article has not been published, submitted 
or accepted elsewhere. The author will be notified of acceptance, rejection or need for revision 
within three to nine weeks. Digital submissions are welcomed. Articles should preferably be 
no longer than 28 pages (approx. 9,000 words). Annotations should be no longer than 10 pages 
(approx. 3,000 words). Details concerning submission and the review process can be found on 
the journal's website http://www.kluwerlawonline.com/toc.php?pubcode=COLA
© 2016 Kluwer Law International. Printed in the United Kingdom.
The editors will consider for publication manuscripts by contributors from any country. 
Articles will be subjected to a review procedure. The author should ensure that the 
significance of the contribution will be apparent also to readers outside the specific 
expertise. Special terms and abbreviations should be clearly defined in the text or notes. 
Accepted manuscripts will be edited, if necessary, to improve the general effectiveness of 
 
  
  
communication. If editing should be extensive, with a consequent danger of altering the 
meaning, the manuscript will be returned to the author for approval before type is set.
The Common Market Law Review was established in 1963 in cooperation with the British 
Institute of International and Comparative Law and the Europa Instituut of the University 
of Leyden.The Common Market Law Review is designed to function as a medium for the
understanding and analysis of European Union Law, and for the dissemination of legal
thinking on all matters of European Union Law. It aims to meet the needs of both the
academic and the practitioner. For practical reasons, English is used as the language of 
communication.
Maximilian Conrad, Annette Knaut and Katrin Böttger, Bridging the Gap? Opportunities and
Constraints of the European Citizens’ Initiative. Baden-Baden: Nomos, 2016. 250 pages.
ISBN: 978-3-8487-2454-3. EUR 49.
Bridging the Gap? examines the early years of the European Citizens Initiative (ECI); one of
the EU’s most innovative democratic instruments. The ECI was included in primary law by the
Lisbon Treaty; the implementing regulation (211/2011) was enacted in April 2012. The
expectation for many had been that the ECI would be “a qualitative leap in EU-level
participatory democracy”. This edited collection, however, takes a rather sobering look at the
experience of the ECI, which dampens the heightened expectations that accompanied the ECI’s
launch. The analysis focuses on specific areas of normative confusion and practical
complication relating to the nature and impact of the ECI in its first two and a half years, which
is of importance for the ongoing institutional and civil society debate about its revision.
The book starts with an overview by Böttger and Plottka of the state of the art of research
and political debate about the ECI up to October 2014 – the main stated ambition of this volume.
This is a challenge given the speed at which the literature relating to the ECI is evolving, and
has evolved, since this volume’s cut-off point – a rapid evolution that is driven in part by
continuing political and judicial engagement with the ECI. This political science-focused
review of ECI literature covers a wide range of academic and non-academic sources and gives
an excellent sense of how the ECI was received in its early days, albeit with one or two gaps from
legal scholarship, and significant developments in the interim.
This first chapter provides a useful introduction to the ECI through an overview of its history
and procedure, and comments on key themes of the volume: how can the ECI influence EU
policy and who is able to use it? In this introductory part, though, there is little attempt to set the
ECI within a theoretical framework of democratic or citizen participation, or to locate it within
the wider developments of EU democracy, which is partly due to the behavioural rather than
institutional approach that is taken in the volume. The focus is on the type of instrument that the
ECI is and its, largely theoretical, impact on public discourse and EU policy making, which is
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perhaps understandable given how early in the life cycle of this unusual democratic instrument
we are.
The initial group of chapters in this volume provides a theoretical analysis of the ECI’s
nature and potential impact. From differing perspectives these chapters develop our
understanding of the ECI by emphasizing the deliberative as opposed to direct democratic
importance of the ECI, and they give specific examples of restrictions to this deliberative
potential: because there is confusion about the nature of the ECI as a democratic instrument,
because it only obliges a weak response from EU institutions, and because the EU remains a
predominantly representative system of democracy. The concept of Transnational Discursive
Spheres (TDS) is proposed by Knaut as a way of framing the assessment of this limited,
deliberative potential. Within these chapters there is broad agreement that the ECI is a “mere
request for agenda setting to the European Commission” and just “one element towards a
pluralistic model of democracy at the European level, which is crucial for developing a
European public sphere.”
The subsequent chapters contain empirical analysis. The first of these, by Conrad and
Steingrímsdóttir, develops and examines a typology of the groups organizing initiatives. This is
an interesting assessment of whether it is in fact a citizens’ initiative or a democratic instrument
for civil society, which would mean that the ECI has far less impact on the participatory
democracy of the EU. The chapter by Polchow returns to TDS by analysing the degree to which
the ECI is developing TDS from the specific perspective of social media. The well-argued
chapter by Greenwood and Garcia assesses what success means for the ECI, despite the fact
that there have only been three formally successful initiatives so far and the expected impact on
EU legislation has not materialized. The analysis accords with the earlier chapters in describing
the ECI as a participatory tool for civil society rather than an instrument of direct democracy for
citizens, and also describes the ECI’s impact as promoting a more adversarial form of agenda
setting. Interestingly, however, it is suggested that the potential for proposing more radical
innovation may increase distance between ECI promoters and EU institutions, rather than
bridging the gap as might be expected. The chapter concludes that the ECI is having an impact
through “new dynamics in the organization of civil society in the EU and re-orientating it
towards the public sphere and contestation”, but that it will be some years before the impact of
this is felt.
The theme of the ECI increasing EU-level policy contestation continues in Plottka’s chapter.
The introduction of direct democracy into the EU through the ECI is briefly located in the
democratic deficit debate and then discussed from a primary law, secondary law and (most
interestingly) a constitutional practice perspective, analysed using the Right2Water initiative as
a case study. This is a clearly structured insight into the difficulties for the ECI of being
institutionalized in a politically consensual EU system by actors used to a more adversarial
political engagement, and without yet developing informal constitutional processes to manage
its potential influence on policy; it develops the ideas in the previous chapter.
These chapters with empirical analysis use the available data convincingly, but for a young
instrument such as the ECI there will inevitably be a limited amount of empirical data. This
challenge is particularly felt in relation to the key theme of the ECI’s impact, not least because
of the limited number of “successful” ECIs. Nevertheless, the reframing of the analysis of ECI
impact beyond direct legislative and policy influence using the available data is an important
contribution to the understanding of the ECI.
The final chapter in the book by Berg and Glogowski stands out from the others in that it uses
a wider range of empirical material from campaigners, and provides a more practical, activist
examination of the ECI’s early years. They start by emphasizing the importance of a clear
understanding of the ECI when setting its formal rules and argue that the current procedural
complexity of the ECI is not justified by its weak formal impact. Through an overview of the
initiatives submitted, they then describe the obstacles in the ECI process and importantly make
recommendations for change, which focus on both reducing the transaction costs to organizers
and also on increasing the legal and political impact of the ECI, without which “citizens will
most likely not see a sufficient reason to use the ECI anymore.” This contribution, which also
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highlights significant issues in the legal design of the ECI, should be of particular value to the
ongoing institutional review of the ECI legislation.
Taken together, the chapters in this volume provide increased clarity about the nature and
potential impact of the ECI, which is essential to maintain appropriate levels of expectation for
citizens, civil society and institutions. The conclusion that the design should reflect the formal
impact and deliberative potential of a democratic instrument is of particular importance for
informing decisions about its legislative framework, and facilitating the effective development
of informal constitutional practices of the type discussed by Plottka in the context of the ECI.
This success in developing the understanding of the nature of the ECI as a democratic
instrument and clarifying the accompanying expectations makes this volume of relevance to a
wide range of audiences, from campaigners to academics to legislators.
Where Bridging the Gap? is perhaps less successful is in locating the specific aspects of the
themes developed in each chapter in a broader context or framework. The concluding chapter is
symptomatic of this, as it limits itself to summing up the contributions in the volume, but with
little attempt to draw any conclusions beyond the ECI, or even to strongly engage in answering
the question implied in the title. More analysis, for example, beyond that in the chapter by
Conrad, could perhaps have been included of the role of the EU institutions, particularly the
Commission, in receiving initiatives at the registration and final submission stages, or of the
link between the ECI and the European Parliament’s deliberative role in the European public
space. This would have complemented the clear citizen/campaigner perspective in the volume
to consider the gap from both sides; particularly as the extent to which the gap between citizens
and institutions is bridged is strongly mediated by the approach taken by the EU institutions
towards the ECI.
The volume is successful in repositioning and trying to clarify the manner in which the ECI
is defined and how it might have an impact, but the reader may be left feeling that the position
of the ECI within and influence on EU democracy could have been more strongly developed.
That said, the suggestion for a wider debate to develop the volume’s interesting theoretical and
empirical analysis of the early days of the ECI is perhaps asking too much for an analysis of such
an immature democratic instrument. With the initial panel held just a year after the enactment
of the ECI Regulation, it is perhaps unsurprising that the book’s focus is on understanding what
form of democratic instrument the ECI is and what the expectations from it should be, rather
than trying to place it within the wider context of EU democracy, with the limits on empirical
evidence that this entails.
The overall conclusions drawn in this volume are clear: the nature of the ECI is not yet
certain, it has only bridged the gap between citizens and institutions to a limited extent, and its
potential, which has only just started to be felt, relies on deliberative engagement and greater
impact if it is to be fulfilled. The development of these themes in the various chapters are
sufficient for it to be a valuable and timely contribution to an evolving, ongoing debate about
participatory and direct democracy in the EU. It will be of interest to those focusing on the ECI,
but also those interested in how citizen engagement at EU level might be understood and
developed more broadly. The contribution of this volume to understanding the ECI should
therefore help inform the important ongoing work of revising the ECI, which is much needed if
it is ever to be an effective part of bridging the gap between EU citizens and institutions.
James Organ
Liverpool
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